Confidential & Proprietary

STANDARD TERMS OF SERVICES
1.
Applicable Services. These standard terms of service (“ Standard Terms of Service”) shall apply
to all warehousing, distribution and transportation services performed by SCS or an SCS Affiliate
(“SCS”), as well as to any other services where the Terms of Service are made applicable to such services
through reference or incorporation in a contract for services (collectively, “Services”). “Customer” shall
refer to the person or entity receiving Services. In the event a document issued by SCS or a SCS Affiliate,
or a written agreement between Customer and SCS for Services, (each an “Incorporated Document”),
incorporates these Standard Terms of Service by reference, these Standard Terms of Service shall apply
with full force and effect as if explicitly set forth in such Incorporated Document, except as specifically
modified in a written agreement between Customer and SCS. Each Incorporated Document together with
these Standard Terms of Service are hereinafter collectively referred to as the “Agreement”. Customer
and SCS may be referred to individually as a “Party” and collectively as the “Parties”. Capitalized terms
not defined herein will be defined as set forth in any Incorporated Document.
2.

Termination Assistance.
2.1. Termination Assistance. In connection with the termination or expiration of the
Agreement, the Parties will agree in advance with respect to the actions that SCS will undertake as part of
the termination assistance and agree that SCS shall undertake all such actions at Customer’s sole expense.
Termination assistance includes, but may not be limited to, (i) performance of a complete physical
inventory of all Goods and other Customer-owned materials and equipment, if any, (ii) packaging such
Goods and other Customer-owned materials and equipment, and (iii) making such Goods and other
Customer-owned materials and equipment available on the Facility’s shipping dock for Customer’s
handling, pickup and transportation at Customer’s sole expense. Customer shall remain liable for all
storage charges accrued up until such time as the Goods are removed from the Facility.
3.

Fees, Charges and Expenses.
3.1. Fees, Charges and Expenses. Customer shall pay to SCS all fees, charges and expenses
(“Fees”) as specified in an Agreement, with no right of set-off for any claim filed against SCS. SCS shall
invoice Customer in accordance with the terms set forth in the applicable. If Customer in good faith
disputes an amount set forth on an invoice, Customer shall pay the undisputed amount in accordance with
the payment terms set forth in the applicable, Agreement.. Customer shall notify SCS of such invoice
dispute in writing within fifteen (15) days of the date of the disputed invoice. If Customer does not provide
such written notice in the time period described above, then Customer shall pay such invoice amounts in
full in accordance with the payment terms set forth in the applicable Agreement. Customer and SCS will
work in good faith to promptly resolve the disputed amount; provided all such disputed invoice amounts
must be resolved within sixty (60) days of Customer’s written notice to SCS as described above. Once
the Parties have resolved the dispute, Customer shall promptly pay all previously disputed and resolved
amounts for which Customer is responsible. If such invoice dispute is not resolved within the sixty (60)
day time period described above, then SCS shall be entitled to charge a late payment charge as described
in Section 3.2 below. Such late payment charge shall commence on the 61 st day after the date of
Customer’s written notice to SCS specifying the disputed amount and shall be calculated on the amount
in dispute. All Fees will be billed and paid in the currency of the country in which the Services are
provided, unless otherwise provided in an Incorporated Document.
3.2. Late Payments. If Customer fails to make a payment of the Fees when due, Customer
shall pay to SCS a late payment charge, which is equal to one and one-half percent (1.5%) of the unpaid
amount of such Fees. Such late payment fee will be charged for any month where Customer fails to make
a payment of the Fees when due.
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3.3. Taxes. Customer shall pay, defend, indemnify, and hold SCS and its affiliates harmless
from and against all sales, use, personal property, or other taxes (including any penalties, fines or interest
thereon), except for taxes on revenue earned by SCS, imposed by any federal, state or local government
or taxing authority with respect to the Services performed by SCS under this Agreement.
3.4. Changes in Operating Parameters or Conditions. Customer acknowledges and agrees
that SCS calculated the Fees based on and in reliance upon certain key assumptions or design criteria
supplied to SCS by or on behalf of Customer (“Operating Parameters”). Such assumptions may be set
forth in the applicable Incorporated Documents. In the event a change in any Operating Parameter (i.e.,
a change that is encountered over the course of time and is anticipated to be ongoing) or a “Changed
Condition” (as defined below) occurs, which (i) increases the obligations or costs of SCS or adversely
affects the ability of SCS to perform the Services, or (ii) decreases the Fees to which SCS would otherwise
be entitled under the Agreement had the change not occurred, SCS shall provide written notice of the same
to Customer. SCS’s notice will specify in reasonable detail the impact of the change in Operating
Parameters or the Changed Condition on the Services and the corresponding change to the then current
Fees (the “Notification”). “Changed Condition” means (a) the enactment or promulgation of any new law,
regulation or charge or any change to any existing law, regulation or charge occurring after the Effective
Date, or (b) a change to any permit, license, lease agreement, consent or approval required to perform the
Services in accordance with the terms of the Agreement and occurring after the Effective Date.
In the event Customer objects to any changes to SCS’s proposed Fees pursuant to this Section 3.4,
Customer shall provide written notice of such objection to SCS within ten (10) business days of the
Notification. If Customer does not provide such written notice, then the Parties shall amend the applicable
Incorporated Document accordingly to reflect such change in Fees in accordance with Section 17.2
(Amendments; Waiver; Severability).
If Customer objects in writing to any changes in proposed Fees, the Parties shall use their good
faith efforts to negotiate and reach agreement regarding the proposed Fees within ten (10) business days
after receipt of Customer’s written notice of objection to the proposed Fees. Notwithstanding anything in
the Agreement to the contrary, if the Parties are unable to reach agreement within the ten (10) business
day period described in the preceding sentence, then both Parties shall escalate the matter to their
respective senior officers who shall use their good faith efforts to negotiate and reach agreement regarding
the proposed Fees within the subsequent ten (10) business day period. If the Parties reach agreement with
respect to the proposed Fees during the cumulative twenty (20) business day period described above, such
proposed Fees will be in effect as of the date of the Notification. Customer will pay SCS such Fees, and
the Parties shall amend the applicable Incorporated Document accordingly to reflect such change in Fees
in accordance with Section 17.2 (Amendments; Waiver; Severability). If the Parties are not able to reach
agreement with respect to the proposed Fees, during the cumulative twenty (20) business day period
described above, then SCS may terminate the impacted Agreement upon written notice to Customer, and
Customer shall pay all Fees due and outstanding through the date of termination and any termination costs
set forth in an Incorporated Document. SCS will not be liable for failure to meet performance
commitments due to a Changed Condition or a change in an Operating Parameter, unless SCS specifically
agrees in writing to the contrary.
3.5. SSAE 16 Reporting. Customer may request that SCS provide a Statement on Standards
for Attestation Engagements 16 (“SSAE 16”) audit report that addresses SCS's internal controls related to
Services. Prior to the commencement of any work by SCS with respect to an SSAE audit report, SCS and
Customer will agree in writing on a scope of work and the Fees to be paid to SCS in connection with the
SSAE audit report. Customer acknowledges that any such SSAE 16 audit report provided to Customer
will contain Confidential Information of SCS. Customer will treat any SSAE 16 audit report provided to
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Customer by SCS as Confidential Information of SCS in accordance with the terms of this Agreement.
Customer agrees that SCS may conduct the SSAE 16 audit report process through an external auditor.
SCS shall be responsible to remediate any exceptions to the extent that they arise from SCS’s failure to
comply with its contractual requirements; however, SCS does not provide any assurance that any SSAE
16 audit report requested by Customer will be unqualified during any reporting period. All requests for
the preparation of a SSAE 16 audit report must be made by Customer in writing and received by SCS
ninety (90) days prior to March 15 of the year for which such report is requested. SCS will prepare no
more than one report in any twelve (12) month period.
4.

Indemnification.
4.1. General Indemnification. Each Party (“Indemnitor”) shall indemnify, defend and hold
harmless the other Party and any affiliated and controlling entities of such Party, and the directors,
employees, officers and agents of each of them (in each case “Indemnitee”) from and against all third
party liabilities, claims, suits, demands, actions, fines, damages, losses, costs and expenses (including
reasonable attorneys’ fees) (“Claims”) for bodily injury to or death of any person or damage to or loss of
improvements to real property or tangible personal property to the extent caused by or resulting from such
Party’s negligent acts or omissions or willful misconduct, except to the extent caused by the Indemnitee.
Notwithstanding the foregoing or anything in the Agreement to the contrary, SCS shall have no
indemnification obligation under this Section 4.1 or under the Agreement arising out of or in connection
with Customer’s goods, packages or property for which the Services are provided (collectively the
“Goods”), the liability for which is governed by Section 6 hereunder.
4.2. Third Party Claims. Customer shall indemnify, defend and hold harmless SCS and its
Indemnitees from and against any third party Claim (including any Claim brought by Customer’s
customers) arising out of or in connection with the design, manufacture, packaging, marketing, use or sale
of the Goods or Services or Customer’s instructions regarding such Goods or Services.
4.3. Indemnification Procedures. With respect to a Claim for which indemnification is sought
under this Section 4, the Indemnitee shall provide Indemnitor with a) prompt written notice, b) tender of
the defense or settlement, and c) full cooperation in the defense. Failure to give prompt written notice of
a Claim will not affect the Indemnitee’s right to indemnification unless the failure materially and adversely
affects the rights, remedies or liability of the Indemnitor. If the Indemnitor fails to honor a timely request
for indemnification and has a binding legal obligation to do so, the Indemnitee is entitled to all costs
(including reasonable attorneys’ fees) incurred in the enforcement of its indemnification rights. The
Indemnitor shall not make a compromise or settlement of a Claim without the Indemnitee’s consent unless
all of the following apply: (i) there is no finding or admission of any violation of law or any violation of
any person’s rights by Indemnitee, (ii) there is no effect on any other Claim by or against Indemnitee, (iii)
the sole relief is monetary damages that are paid by the Indemnitor, and (iv) the compromise or settlement
contains an unconditional requirement to provide by the claimant or the plaintiff to the Indemnitee a
release from all liability in respect of such Claim. The Indemnitee shall have no liability for any
compromise or settlement made without its consent.
5.
Title to Goods. Unless otherwise specified in the Agreement, title to Goods will remain with
Customer. Notwithstanding anything herein to the contrary, nothing in this Agreement may be deemed
to waive or otherwise limit any lien rights that SCS may have under applicable law with respect to the
Goods.
6.

Limitation of Liability.
6.1. Limitation of Liability. SCS’s sole and exclusive liability with respect to loss or damage
to Goods shall be as set forth in the applicable Incorporated Document. In the event that no other liability
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limit within the Agreement applies, SCS’s sole and exclusive liability with respect to loss or damage to
Goods shall be $.50 per pound.
6.1.1. SCS shall have no liability for lost or damaged Goods (i) below the Shrinkage
Allowance; (ii) caused by any defects in the packaging or manufacture of such Goods; (iii) attributable to
carriers (contract or otherwise); (iv) delivered to SCS in a damaged condition; (v) attributable to concealed
damage; (vi) caused by or attributable to data entry errors; (vii) a result of the negligence or intentional
misconduct of Customer or any of its employees, agents or subcontractors (other than SCS); or (viii)
caused by a Force Majeure Event.
6.1.2. Customer and SCS agree that they have negotiated a reasonable limit of liability
based on the value of the Goods and the Parties’ respective business interests and rates charged. Customer
waives all rights of subrogation on behalf of its insurers for any loss or damage in excess of the liability
limits stated in this agreement. SCS shall not be liable for delay, loss or damage of any kind, which occurs
while Goods are in the care, custody or control of a third party. All claims in connection with acts of a
third party shall be brought against the third party. SCS shall reasonably cooperate with Customer
regarding such claims.
6.1.3. SCS’s warehouse management system shall be the system of record for all purposes
under the Agreement including for calculation of loss or damage liability.
6.2. Filing of Claims. UNLESS OTHERWISE SET FORTH IN THE AGREEMENT OR
OTHERWISE EXPRESSLY REQUIRED BY APPLICABLE STATUTE, INTERNATIONAL
CONVENTION OR OTHER MANDATORY NATIONAL LAW, ALL CLAIMS AGAINST SCS FOR
A POTENTIAL OR ACTUAL LOSS OR DAMAGE TO GOODS MUST BE FILED IN WRITING
WITHIN SIXTY (60) DAYS FROM THE EVENT GIVING RISE TO THE CLAIMS, OR SUCH
CLAIMS ARE DEEMED WAIVED, EXCEPT THAT THE CLAIMS FILING REQUIREMENTS SET
FORTH IN A BILL OF LADING, AIR WAYBILL, OCEAN WAYBILL, OR OTHER
TRANSPORTATION DOCUMENT ISSUED IN CONJUNCTION WITH THE SERVICES WILL
APPLY FOR CLAIMS ARISING FROM LOSS OR DAMAGE TO GOODS. ANY LITIGATION
BROUGHT BY CUSTOMER AGAINST SCS UNDER THE AGREEMENT MUST BE FILED
WITHIN TWO (2) YEARS FROM THE EVENT GIVING RISE TO THE CLAIM, OR SUCH CLAIMS
ARE DEEMED WAIVED. NO SETTLEMENT WILL BE MADE ON ANY CLAIM MADE BY
CUSTOMER UNTIL CUSTOMER HAS PAID ALL OUTSTANDING FEES.
7.
Exclusions. IN NO EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR
ANY PURELY ECONOMIC LOSSES, INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS,
USE, INCOME, BUSINESS OPPORTUNITIES, COSTS OF ALTERNATIVE MEANS OF
TRANSPORT, MERCHANTABILITY, OR CUSTOMER GOODWILL, OR FOR ANY SPECIAL,
PUNITIVE, CONSEQUENTIAL OR INDIRECT DAMAGES, IN CONNECTION WITH THE
AGREEMENT OR THE SERVICES PROVIDED HEREUNDER WHETHER OR NOT A PARTY HAS
BEEN ADVISED OF SUCH LOSSES OR DAMAGES OR WHETHER PLED UNDER TORT,
CONTRACT OR ANY OTHER LEGAL THEORY. SCS SHALL HAVE NO LIABILITY TO
CUSTOMER IN CONNECTION WITH THE AGREEMENT EXCEPT AS EXPRESSLY SET FORTH
IN THE AGREEMENT. THIS EXCLUSION APPLIES TO DAMAGES OF ANY KIND, INCLUDING
BUT NOT LIMITED TO, PERSONAL INJURY OR PROPERTY DAMAGE, WHETHER OR NOT
RELATED TO THE GOODS BEING STORED OR TRANSPORTED.
8.
Confidentiality. As used herein, the term “Confidential Information” means the terms of the
Agreement and any information relating to the business, technology, operations and financial condition
Standard Terms of Service v.1 110113

Page 4

Confidential & Proprietary

of a Party that a reasonable person would consider confidential or proprietary to the disclosing party based
on the nature of the information or the circumstances regarding its disclosure. The Party receiving such
Confidential Information will not disclose such Confidential Information to any third party except as
permitted herein and shall not use such Confidential Information for any purpose except as necessary to
perform its obligations under the Agreement. The receiving Party shall exercise the same degree of care
to avoid disclosure of such Confidential Information as it employs with respect to its own Confidential
Information, but not less than reasonable care. The obligations under this Section 8 shall remain in effect
for a period of two (2) years from the date of its disclosure, except with respect to (i) the terms of this
Agreement, which such obligations shall remain in effect for the term of the Agreement and for a period
of two (2) years after the expiration or termination of the Agreement; and (ii) Confidential Information
that rises to the level of a trade secret (as defined under applicable law) which such obligations shall
remain in effect for the greater of (A) two (2) years from the time of its disclosure, or (B) for as long as
such information remains a “trade secret” as determined by applicable law. The obligations under this
Section 8 shall not apply to such information that: (a) is now or hereafter becomes publicly available
without violation of the Agreement; (b) was known to the recipient prior to the time of disclosure without
obligation to preserve confidentiality; (c) was received by the recipient from a third party without
obligation to preserve confidentiality; (d) was independently developed by the recipient; (e) is authorized
to be disclosed by the disclosing Party; or (f) (1) is contained on the exterior of a package, including
information contained in plain text or bar code form on shipping labels, or (2) package level detail or smart
label information, including but not limited to, consignee’s full name, complete delivery address, package
weight and zone, and package labeling that contains Maxicode, postal barcode, current routing code,
appropriate service level icon, a 1Z tracking number bar code and address details related thereto and
delivery information (collectively, “Shipping Information”). In the event that disclosure of Confidential
Information is required by law, regulation or legal or judicial process or pursuant to a request from a
governmental authority, the receiving Party will notify, to the extent such notice is permitted by law, the
disclosing Party of the obligation to make such disclosure sufficiently in advance of the disclosure to allow
the disclosing Party a reasonable opportunity to object. In the event of required disclosure, the receiving
Party shall disclose only the particular Confidential Information directly required to be disclosed. If
recipient, based on the written opinion of its legal counsel, is required to disclose any Confidential
Information in connection with a security filing or other regulatory filing requirement, the recipient shall
give the disclosing party thirty (30) days written notice to enable the Parties to discuss the matter. The
Parties shall use commercially reasonable efforts to come to agreement regarding which Confidential
Information may be disclosed hereunder by recipient in connection with a security filing or other
regulatory filing requirement.
9.
Force Majeure. If and to the extent that either Party may be precluded or delayed from
performance hereunder by (a) acts of war, acts of public enemies, terrorist attacks, insurrections, third
party theft (including, but not limited to, hijacking, armed robbery and breaking and entering), riots,
sabotage, earthquakes, floods, acts of God, embargoes, authority of laws, labor disputes (including strikes,
lockouts job actions, or boycotts) or (b) fires, air conditions, explosives, failure of electrical power, heat,
light, air conditioning or communications equipment (provided that the events described in clause (b) are
not due to such Party’s fault or negligence of the Party claiming relief under this Section 9) or (c) other
events beyond its control (each a “Force Majeure Event”), such performance will be excused to the extent
and for the time necessitated by such Force Majeure Event. This provision does not apply to monetary
amounts owed by either Party to the other. SCS is not liable for any loss or damage to Goods caused by
a Force Majeure Event, and Customer shall have the risk of loss for such loss or damage and the
responsibility to insure against the same. If SCS takes steps outside the ordinary course of business to
protect Goods due to a Force Majeure Event, Customer shall pay the storage or other similar charges
associated with SCS’s efforts.
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10.
Insurance. Each Party shall maintain commercial general liability insurance including premises
or operations, broad form property damage, independent contractors, and contractual liability covering its
obligations hereunder for bodily injury and property damage, with a combined single limit of not less than
$1,000,000 each occurrence. In addition, SCS shall maintain workers’ compensation insurance in
statutory amounts covering SCS and its employees, and employer’s liability insurance, and Customer shall
maintain, during the term of the Agreement, product liability insurance in an amount not less than
$2,000,000 on a per occurrence basis. All insurance required herein, by either Party, will be carried with
insurance companies licensed to do business in the state(s) where operations are maintained. All policies
maintained by a Party will provide that such coverage under these policies will not be canceled or
materially changed without at least thirty (30) days prior written notice to the other Party.
11.
Independent Contractor. SCS is an independent contractor under the Agreement. Each Party
shall comply with all payroll tax withholdings, social security, unemployment and related employer
obligations applicable to it. Except as set forth in a duly authorized Power of Attorney, neither Party will
hold itself out as an agent of or in a joint venture with the other Party, and neither Party will have authority
to act on behalf of the other Party.
12.
Subcontractors. SCS may subcontract all or portions of the Services to its parent, affiliates or
third party service providers. SCS may disclose to its parent, affiliates or third party service providers any
Customer Confidential Information and Shipping Information necessary to perform the Services. If SCS
provides customs brokerage Services in connection with the Agreement, Customer hereby authorizes and
appoints SCS (including its successors and assigns) to share records referenced in 19 C.F.R., Parts 111
and 163, including any documents, data or information pertaining to the business of Customer, with its
parent and any or all of its affiliates.
13.
Dispute Resolution Process. Except for disputes regarding changes in Fees in accordance with
Section 3 or disputes regarding payment, the Parties agree to utilize the dispute resolution process to
resolve any disputes, claim or question between them with respect to the Agreement (“Dispute”) as
expeditiously as possible in accordance with this Section 13. The Parties shall keep confidential and shall
not disclose to any person, except as may be required by law, all aspects of the Dispute and the Dispute
resolution process. Except as otherwise set forth in the Agreement, the Parties shall follow the Dispute
resolution process described in this Section 13 to resolve all Disputes. One Party shall give written notice
to the other Party of the Dispute and request commencement of the Dispute resolution process. Then, the
project managers from each Party shall meet within five (5) business days to negotiate and use
commercially reasonable efforts to promptly reach a resolution of the Dispute. If the Dispute is not
resolved by the project managers within such five (5) day period, either Party may give notice to the other
Party that the Dispute must be escalated to the senior officers of each Party, who will meet within ten (10)
business days to negotiate and use commercially reasonable efforts to resolve the Dispute. In the event
the senior officers are unable to resolve the Dispute within sixty (60) days (unless the Parties mutually
agree to extend their discussions) either Party may pursue any remedies that may be available at law or in
equity.
14.
Warranties. CUSTOMER REPRESENTS THAT THE AGREEMENT IS NOT A MATERIAL
AGREEMENT AND IS NOT OTHERWISE SUBJECT TO DISCLOSURE TO ANY
GOVERNMENTAL AUTHORITY. ANY WARRANTIES OF THE PARTIES EXPRESSLY SET
FORTH IN THE AGREEMENT ARE THE SOLE WARRANTIES MADE BY THE PARTIES AND
ARE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS, IMPLIED, OR STATUTORY,
INCLUDING BUT NOT LIMITED TO IMPLIED WARRANTIES OF MERCHANTABILITY, OF
TITLE OR NONINFRINGEMENT, OF FITNESS FOR A PARTICULAR PURPOSE, OR ARISING
FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR USAGE OF TRADE. IN ANY
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JURISDICTION, WHICH DOES NOT ALLOW THE EXCLUSION OR LIMITATION OF IMPLIED
WARRANTIES, ANY IMPLIED WARRANTIES, TO THE MAXIMUM EXTENT PERMITTED BY
THE APPLICABLE LAWS OF ANY SUCH JURISDICTION, ARE LIMITED TO THE TERM OF THE
AGREEMENT.
15.

Import and Export Laws.
15.1. The Parties acknowledge and agree that all activities hereunder, including the export,
reexport, import, transshipment, transfer, release, delivery, or pickup of all Goods, as well as any software
and technology provided to SCS by Customer or on behalf of Customer (“Software and Technology”),
are subject to all applicable U.S. and non-U.S. laws, including any statutes, executive orders, regulations,
governmental agency decisions, judicial decisions, or any other written decrees that have the force and
effect of law in the country in question (collectively defined as “Laws” for purposes of this Section 15)
governing the import and export of Goods, Software, and Technology, including, but not limited to, laws
concerning exports and economic sanctions, and customs Laws, (collectively, “Import and Export
Laws”).
15.2. Customer agrees:
(i)
to act as the importer, exporter, or other principal party (as the case may be) under
all Import and Export Laws;
(ii)
that Customer is responsible for complying with all Import and Export Laws
applicable to the export, reexport, import, transshipment, transfer, or release of any Goods, Software, and
Technology from any country;
(iii) that Customer is solely responsible for (a) properly classifying under the Import
and Export Laws all Goods, Software, and Technology; (b) obtaining any required licenses and other
authorizations for export, reexport, import, transshipment, transfer, or release; (c) correctly completing
and filing with any government, as appropriate, all documents required under the Import and Export Laws;
and (d) ensuring that all export-related documents, including shipping and sales documents, generated in
connection with the Services performed pursuant to the Agreement conform to and are maintained in
accordance with the Import and Export Laws;
(iv)
that Customer is solely responsible for providing accurate written instructions to
SCS and the carrier in advance of any export, reexport, import, transshipment, transfer, release, delivery,
pickup, or other activity in relation to any Goods, Software, and Technology, which instructions will be
in compliance with all Import and Export Laws and will set forth all information required for SCS to
comply with those Laws in connection with that export, reexport, transshipment, transfer, release,
delivery, pickup, or other activity; and

(v)
that, notwithstanding any other provision in the Agreement to the contrary,
Customer shall indemnify, defend, and hold harmless SCS and its Indemnitees from and against all Claims
or investigations arising out of or in connection with: (a) Customer’s breach of this Section; (b) SCS’s
or the carrier’s compliance with Customer’s instructions in the export, reexport, import, transshipment,
transfer, release, delivery, pickup, or other activity in relation to any Goods, Software, and Technology;
or (c) error on the part of any government official, including any person employed by, representing, or
acting on behalf of any government agency in the United States or any other country, in connection with
the export, reexport, import, transshipment, transfer, release, delivery, pickup, or other activity in relation
to any Goods, Software, and Technology.
16.

Goods.
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16.1. Goods. Descriptions of the Goods to be handled are set forth in the Goods Master File
(defined in Section 16.2) and shall be updated, as appropriate, to reflect any change in Goods. SCS will
not receive any new product for storage until the Goods Master File has been updated and mutually agreed
upon by the Parties.
16.2. Goods Master File. Prior to the initial shipment of any Goods to a Facility, Customer
shall provide SCS with a master list of all Goods that are to be handled under the Agreement (the “Goods
Master File”). SCS shall keep the information contained on such list in a file in its warehouse management
system. The Goods Master File will include the Replacement Cost (as defined below) of each of
Customer’s Goods, i.e., the cost per unit or SKU, which is to be warehoused in the Facility. Customer
shall, based on a mutually agreed-upon method, provide SCS with the information necessary to update
the Goods Master File, including all new additions to the Goods to be handled under the Agreement and
any changes to information relating to Goods included in the Goods Master File.
16.3. Recall Responsibilities. Customer shall promptly notify SCS of any recalls or market
withdrawals for Goods handled by SCS. Customer is responsible for determining the necessity, scope, and
procedures for any Good recall, except where required by law or regulation. Customer shall handle all
discussions and correspondence with clients and regulatory agencies regarding Good recalls including
manufacturing defects or safety issues related to Goods. SCS may support Customer with Good recalls at
Customer’s sole expense based on the ad-hoc labor rates set forth in the applicable. The Parties shall
agree in writing to recall support activities, provided, however, that an amendment to the Agreement shall
not be required due to the time-sensitive nature of recall activities.
17.

General Provisions.
17.1. Assignment; Third Party Beneficiaries. The rights and obligations under this Agreement
may not be transferred or assigned to a third party by either Party without the prior written consent of the
other Party; provided, however, SCS may transfer or assign all or part of its rights and/or obligations of
this Agreement to one or more of its parent or affiliates. Under no circumstances may Customer resell
any of the Services to any third party without the express written consent of SCS. There are no third party
beneficiaries under this Agreement, except that SCS’s affiliates, subcontractors and agents that perform
Services are third party beneficiaries of SCS’s rights, remedies and benefits under this Agreement.
17.2. Amendments; Waiver; Severability. This Agreement can only be modified or amended
by a written instrument signed by the Parties. A waiver of any right by either Party will not constitute a
waiver of such right on any subsequent occasion. Acceptance by SCS of the amounts (or lesser amounts)
payable under this Agreement is not to be deemed a waiver of any default. If any provision of this
Agreement is determined to be invalid, such invalidity will not affect the validity of the remaining portions
of this Agreement.
17.3. Controlling Law. The Agreement shall be governed by the laws of the State of Georgia,
without regard to conflicts of laws provisions.
17.4. No Use of Trademarks. Neither Party may use the other Party’s or its affiliates’ name,
logo, trademarks, service marks or trade names without the other Party’s prior written consent; provided,
however, SCS may disclose Customer’s name as a reference to any current or prospective customer.
17.5. Non-Solicitation of Personnel. During the term of the Agreement and for two (2) years
after its expiration or termination, neither Party may actively solicit the employment of any employee of
the other Party, which employee was engaged in the performance of this Agreement. Notwithstanding
the foregoing, neither Party may be precluded from conducting general recruiting activities, such as
participating in job fairs or publishing advertisements for general circulation. If the soliciting Party
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violates this Section 17.5, then such Party shall pay to the other Party an amount equal to one (1) year’s
salary for any solicited employee as liquidated damages. The amount of annual salary will be the annual
salary in effect at the date the employee was solicited. The Parties agree that such amount is a reasonable
estimate of the damages to be suffered by the aggrieved Party in such an event, which damages would be
difficult to ascertain, and that such amount is not intended to be a penalty.
17.6. Intellectual Property Rights. Customer and SCS acknowledge that the other has certain
intellectual property rights that may be revealed or provided to the other Party in accordance with the
Agreement. Each Party acknowledges that the Agreement does not grant any right or title of ownership
in their respective intellectual property rights to the other unless specifically provided in the Agreement.
Any intellectual property remains the originator’s property unless otherwise provided herein.
17.7. Customer Information Systems. If the Services under require SCS to use Customer’s
information system and it is a system requiring validation, then (i) Customer shall provide SCS a copy of
the system’s validation report and (ii) at Customer’s expense, Customer shall provide verification of the
use of that information system in any SCS Facility.
17.8. SCS IT System Change Control. Any modification to SCS’s systems or interfaces will
be managed through an SCS change request (“Change Request”). Customer shall submit Change Requests
to SCS according to the SCS applicable Information Technology (“IT”) change control procedure, which
may be obtained from SCS Operations. Each Change Request is to contain the business need and the
desired date of implementation. SCS’s response to Change Requests may include: alternatives to a Change
Request; an estimate for completion and charges; additional requests for more detail; or a decision not to
implement a Change Request. Any charges for SCS IT system changes will be billed in accordance with
the IT labor rate listed in the Agreement; provided, however, the Parties shall use commercially reasonable
efforts to reach agreement with respect to a final IT labor rate which may be higher or lower than the IT
labor rate stated in the Agreement and a completion date given the scope of the Change Request.
17.9. No Breach of Other Agreements. Customer and SCS each respectively represent and
warrant that its execution of the Agreement does not violate any applicable law or breach any other
agreement to which it is a Party or is otherwise bound.
17.10. Entire Agreement. The Agreement sets forth the full and complete understanding of the
Parties with respect to the matters addressed in the Agreement and supersedes any and all agreements and
representations regarding such matters between the Parties made or dated prior to the Effective Date,
including any agreements regarding confidentiality.
18.

Terms for Regulated Goods.
18.1. Hazardous, Dangerous or Regulated Goods
18.1.1. Unless SCS expressly agrees in the Agreement to handle Hazardous, Dangerous or
Regulated Goods (as defined below), SCS will not handle, receive, accept, ship, carry, dispose of,
transport, store, or arrange for the handling, disposal, storage or transportation of: (i) any type of hazardous
materials, dangerous goods, or Goods containing hazardous materials or dangerous goods regulated under
Title 49 of the Code of Federal Regulations (“49 CFR”) or the International Civil Aviation Organization
Technical Instructions for the Safe Transport of Dangerous Goods by Air, and the International Air
Transport Association (IATA) Dangerous Goods Regulations, or (ii) any type of Goods, which may be
regulated by a governmental body, entity or agency, including but not limited to those Goods, which are
regulated by the United States Food and Drug Administration, the United States Department of
Agriculture, the United States Drug Enforcement Administration, the United States Bureau of Alcohol,
Tobacco, Firearms and Explosives, and analogous regulatory agencies in countries in which the Services
are provided (collectively, “Hazardous, Dangerous or Regulated Goods”). Customer warrants and
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covenants that it will not itself or through others offer, present or otherwise tender any Hazardous,
Dangerous or Regulated Goods to SCS, its affiliates, assignees, agents or subcontractors under the
Agreement, except as provided in the Agreement. Customer further warrants and covenants that it will
not itself or through others offer, present or otherwise tender any “Hazardous Waste”, as defined under
Title 40 of the Code of Federal Regulations, to SCS, its affiliates, assignees, agents or subcontractors
under the Agreement, as SCS will not handle, receive, accept, ship, carry, dispose of, transport, store, or
arrange for the handling, disposal, storage or transportation of Hazardous Waste. Notwithstanding the
foregoing, SCS may take any reasonable action, which is not against any applicable law, that SCS, in its
sole discretion, deems appropriate or necessary in relation to any actual or suspected Hazardous,
Dangerous or Regulated Goods or Hazardous Waste. Customer hereby fully and completely releases and
forever discharges SCS and its Indemnitees from and against all Claims arising out of or caused by (a)
Customer’s failure to notify SCS in writing sixty (60) days in advance of Customer or others offering,
presenting or otherwise tendering to SCS Hazardous, Dangerous or Regulated Goods; or (b) SCS’s
reasonable actions, which are not against any applicable law, in connection with actual or suspected
Hazardous, Dangerous or Regulated Goods or Hazardous Waste not addressed in the Agreement in
connection with such Goods. Customer shall indemnify, defend, and hold harmless SCS and its
Indemnitees from and against all Claims related to or arising out of (1) any SCS action taken in relation
to such actual or suspected Hazardous, Dangerous or Regulated Goods or Hazardous Waste, except to the
extent that any such Claim results from SCS’s negligence, willful misconduct or that of its employees,
subcontractors, or agents, (2) Customer’s noncompliance with applicable laws and regulations, or (3) the
breach of any covenant of Customer contained in or made pursuant to this Section.
18.1.2. Identifying & Classifying. Customer is responsible for properly identifying and
classifying all Hazardous, Dangerous or Regulated Goods. Customer shall provide SCS with: (1)
information pertaining to the identity and classification of all Hazardous, Dangerous or Regulated Goods
as identified in SCS’s standard forms; (2) copies of applicable exemptions, exceptions, permits or
approvals that apply to the and (3) all reasonably available documentation, including without limitation
Material Safety Data Sheets, relating to environmental, health or safety matters associated with the
Hazardous, Dangerous or Regulated Goods s. SCS shall not be responsible for determining the accuracy
of any information that Customer provides to SCS.
18.1.3. Compliance With Applicable Hazardous Materials Requirements. Customer shall
comply with all applicable legal and regulatory requirements related to Hazardous, Dangerous or
Regulated Goods. Any compliance programs or measures instituted by SCS in respect of Hazardous
Materials shall not modify or reduce Customer’s obligations hereunder, nor shall such actions increase
any obligations of SCS. UNLESS CUSTOMER EXPRESSLY DIRECTS SHIPMENT EXCLUSIVELY
BY GROUND AND/OR MARITIME, CUSTOMER SHALL OFFER, PRESENT OR OTHERWISE
TENDER TO SCS ALL HAZARDOUS MATERIALS IN COMPLIANCE WITH THE
REQUIREMENTS FOR TRANSPORT BY AIR.
18.1.4. Handling Hazardous Materials. Customer is responsible for properly handling any
Hazardous, Dangerous or Regulated Goods in its possession to ensure that they are fit and safe for
transport when tendered to SCS. To the extent that Customer loads or unloads Hazardous Materials on,
into or from any vehicle, Customer shall comply with all applicable loading, unloading, segregation,
blocking, bracing and related requirements. Customer warrants and represents that all employees involved
in identifying, classifying, packing, marking, labeling, documenting and handling Hazardous, Dangerous
or Regulated Goods for transport are properly trained, tested and certified in accordance with all applicable
requirements. Customer warrants and represents that it maintains an effective compliance program
regarding Hazardous, Dangerous or Regulated Goods that is designed to prevent and detect undeclared
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Hazardous, Dangerous or Regulated Goods and violations of applicable requirements pertaining to
Hazardous, Dangerous or Regulated Goods.
18.1.5. Authorized Stocking Locations. Customer must make every effort to limit
shipment of hazardous material inventories only to the SCS locations authorized under the Agreement.
Services for the hazardous materials declared in accordance with Section 18.1.1 will be limited SCS
agreed upon Facilities.
18.1.6. Packing, Marking, Labeling, and Documenting Hazardous, Dangerous or
Regulated Goods. Customer warrants and represents that any packaging that it provides SCS for the
purposes of transporting Hazardous, Dangerous or Regulated Goods satisfies prescribed specification and
testing requirements. SCS’s preparation of or signature on documentation such as shipping papers shall
be based on SCS’s reliance on information that Customer has provided to SCS, and SCS shall do so as the
express authorized agent of Customer for that purpose. SCS shall not be responsible for determining the
accuracy of any of Customer’s information.
18.1.7. Indemnity. Customer agrees to indemnify, defend, and hold harmless SCS, its
affiliated companies, their officers, directors, employees, agents, and their successors and assigns, from
all claims, demands, expenses (including reasonable attorneys’ and consultants’ fees), liabilities, causes
of action, enforcement procedures, and suits of any kind or nature (hereinafter “Claims”), of which SCS
may hereinafter incur as a result of Customer’s breach of the Agreement or its non-compliance with
applicable requirements pertaining to Hazardous, Dangerous or Regulated Goods , whether such action is
brought by a governmental agency or other person or entity, except to the extent that such Claims result
from SCS’s failure to reasonably follow Customer’s written instructions or SCS’s willful misconduct or
that of its employees, subcontractors, or agents, in which case SCS shall indemnify Customer. Customer
shall be liable for any damage to persons or property caused by the transportation, loading, unloading,
storage, cross docking, or handling of Hazardous, Dangerous or Regulated Goods , except to the extent
that such damage results from SCS’s failure to reasonably follow Customer’s written instructions or SCS’s
willful misconduct or that of its employees, subcontractors, or agents. Customer’s indemnification
obligations in this Section 18.1.7 are in addition to other indemnification obligations set forth in the
Agreement and shall survive the termination or expiration of the Agreement.
18.1.8. Emergency Contact Information. Customer shall supply SCS with all necessary
emergency contact and response information for documentation such as shipping papers associated with
Customer’s Hazardous, Dangerous or Regulated Goods, and Customer shall have the sole responsibility
to address any inquiry directed to such contact and prepare any reports or forms associated with such
inquiry. If Customer is in physical possession of the Hazardous, Dangerous or Regulated Goods when a
reportable incident or release occurs, Customer shall have sole responsibility for providing required
notification(s) to third parties, including government authorities. When SCS tenders hazardous materials
shipping papers on behalf of the Customer, the emergency telephone number to be indicated on those
shipping papers.
18.1.9. DOT Registration. To the extent that Customer requires a U.S. Department of
Transportation registration number pursuant to subpart G of part 107 of title 49 of the U.S. Code of Federal
Regulations, Customer represents and warrants that it has obtained such a registration number and shall
provide evidence of a valid registration number at the request of SCS, provided that nothing in the
Agreement shall imply a duty on the part of SCS to so request a registration number.
18.2.

Goods Regulated Under “Food & Drug Laws”
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18.2.1. Definitions. “Food & Drug Laws” means: (i) the Federal Food, Drug, and Cosmetic
Act, 21 U.S.C. § 301 et seq. (“FFDCA”), and any current or future amendments thereto, (ii) any current
or future federal, state, or local laws, ordinances, or common law of the United States (“U.S.”) and of any
other country or jurisdiction (including but not limited to U.S. and non-U.S. federal, state, and municipal
governments) that are applicable to products regulated under the FFDCA (e.g., laws administered by the
U.S. Department of Agriculture, the U.S. Drug Enforcement Administration, including where applicable,
the Controlled Substances Act 21 U.S.C. 801 et.seq., State boards of pharmacy), (iii) any current or future
rules, regulations, policies, guidelines, guidance, directives, or orders adopted by any governmental
authority pursuant to or implementing the FFDCA or similar or analogous laws, and (iv) any other current
or future law, amendment, rule, regulation, policy, guideline, guidance, directive, order, or terms of any
approval, clearance, authorization, or regulatory notification relating to any drug, medical device,
biologic, dietary supplement, cosmetic, food, animal drug, ingredient, component, accessory, or other
Goods defined in or regulated under Food & Drug Laws (collectively, “Regulated Goods”).
18.2.2. Identification of Regulated Goods and Statement of Work. Customer represents
and warrants that it has specifically identified and provided to SCS in writing the identification (including,
but not limited to, a description of the regulatory status and all relevant characteristics, classifications, and
terms of any approval, clearance, authorization, or regulatory notification, including, where applicable,
the relevant NDA, ANDA, PMA, NDA and 510 (k) number) of all Goods that may constitute or contain
Regulated Goods. Throughout the term of the Agreement, Customer will continue to identify and
immediately notify SCS in writing of any Goods that may constitute or contain Regulated Goods not
identified as of the Effective Date. Notwithstanding any other provision of the Agreement, SCS may, at
its sole discretion, accept, accept with limitations, or refuse to store, warehouse, distribute, transport, or
otherwise handle or address any Regulated Goods (whether identified before or after the Effective Date).
Within thirty (30) days after the Effective Date, Customer and SCS shall develop and agree upon a written
Statement of Work (“SOW”), which will describe in detail SCS’ accepted functions and service locations
with respect to identified Regulated Goods. The SOW comprises part of the Agreement, and defines the
scope of SCS’ obligation under the Agreement. The SOW does not encompass Regulated Goods that are
identified after the date of execution of the SOW; in the latter instance, a written amendment to the SOW
will be necessary and SCS may, at its sole discretion, accept, accept with limitations, or refuse to store,
warehouse, distribute, transport, or otherwise handle or address any Regulated Goods identified after the
Effective Date.
18.2.3. Customer Warranties. Customer represents and warrants that (i) it shall not offer,
present, or otherwise tender Regulated Goods except in conformity and full compliance with the
Agreement and all Food & Drug Laws, (ii) any Regulated Goods are authorized, fit, and safe for storage,
warehousing, distribution, transportation, and/or to be otherwise handled or addressed in accordance with
the Agreement at the time and in the condition in which they are tendered, and do not contaminate or have
the potential to contaminate or otherwise adversely affect SCS’ facilities or other Goods or items contained
in such facilities, (iii) any Regulated Goods offered, presented, or otherwise tendered to SCS have been
fully released by Customer’s quality assurance organization for immediate distribution and are in full
compliance with all applicable Food & Drug Laws including, without limitation, requirements relating to
adulteration, misbranding, premarketing, marketing or distribution authorization, manufacturing, labeling,
expiration dating, packaging, registration, import notification, shipping documentation, and are suitable
for the intended methods of shipment and conditions of storage and handling utilized by SCS, (iv) the
SOW and any work instructions and procedures provided to SCS (including by reference or adoption)
relating to the storage, warehousing, distribution, transportation, or other handling or addressing of
Regulated Goods are in full compliance with Food & Drug Laws and, if followed by SCS, ensures that
SCS is in compliance with Food & Drug Laws, (v) any storage or handling equipment, software,
packaging, materials, specifications, procedures, and instructions supplied by, or otherwise provided on
Standard Terms of Service v.1 110113

Page 12

Confidential & Proprietary

behalf of, Customer to SCS are qualified or validated for their intended uses and otherwise in full
compliance at all times with Food & Drug Laws, (vi) any person to whom, and any address to which,
Customer requests that Regulated Goods be sent is authorized (and will remain authorized throughout
any period of time necessary for the SCS to fulfill its obligations under the Agreement) to receive relevant
Regulated Goods, and (vii) unless expressly identified in the SOW as an SCS responsibility, Customer
has made (and, if necessary, has obtained clearance or approval of), and will maintain and update (as
necessary) throughout any period of time necessary for SCS to fulfill its obligations under the Agreement,
any necessary or appropriate submission or notification to third parties (including, without limitation, all
relevant governmental entities and their contractors). SCS is not responsible for determining the accuracy
of any of Customer’s representations or warranties and is entitled to rely on such representations as fully
complete and accurate; provided, however, that SCS may verify the accuracy of any Customer
representation or warranty, and Customer will support SCS’ reasonable verification activity.
18.2.4. Customer Responsibilities. Customer is responsible for and will within thirty (30)
days after the Effective Date provide in writing complete, detailed work instructions, procedures, and
identification of both normal and special conditions applicable to the storage, warehousing, distribution,
transportation, or other handling or addressing of Regulated Goods, including, without limitation, work
instructions, procedures, and conditions relating to incoming and outgoing inspection; holding, storage,
distribution, and transportation conditions appropriate to ensure the integrity, quality, purity, and
compliance of the Regulated Goods with all Food & Drug Laws; environmental specifications; packaging
(including materials specifications, packing configurations and protocols, and any required markings);
labeling; instructions for handling damaged, recalled, returned, or quarantined product; addressing
Customer-related complaints; and monitoring, record-keeping, and reporting. Customer is responsible for
specifying which work instructions and conditions involve requirements under Food & Drug Laws, and
identifying the specific regulatory practices and operational or other standards the Customer knows or has
reason to know SCS is required by Food & Drug Laws to perform or meet, or that may otherwise be
reasonably required or desirable to ensure product quality, integrity, purity, and conformance to Food &
Drug Laws. SCS, in its sole discretion, may refuse to store, warehouse, handle, or distribute any Regulated
Goods when work instructions, procedures, or special conditions would result in SCS being required under
Food & Drug Laws to perform a specific regulatory practice and/or meet a specific standard. Customer
agrees to update in a timely fashion all work instructions, procedures, and conditions as necessary to
ensure product quality and integrity and compliance at all times with Food & Drug Laws. Customer is
responsible for qualifying and maintaining any storage, handling, or transportation equipment, packaging,
other materials, protocols, specifications, and other information provided to SCS and for validating the
specifications and procedures for the maintenance and use of such equipment, packaging, materials,
specifications, or other information. Customer is responsible for supplying, or coordinating the provision
of, information and evidence (including, without limitation: (i) information and evidence relating to prior
transactions involving Regulated Goods, (ii) confirmation of SCS’ status as an authorized agent to
distribute Customer’s Regulated Goods; (iii) licensure or other credentialing information relating to
suppliers or intended recipients of Regulated Goods, and (iv) documentation or other evidence confirming
submission or notification having been made to third parties and the results thereof that are necessary or
reasonably requested by SCS. Customer is generally responsible for communicating information to the
U.S. Food and Drug Administration, the U.S. Drug Enforcement Administration, or any other applicable
U.S., non-U.S., state, or local governmental authority or recipient of Regulated Goods regarding the
storage, warehousing, distribution, or other handling or addressing of Customer’s Regulated Goods;
provided, however, that SCS may communicate with any governmental authority or recipient of Regulated
Goods in accordance with the SOW and Section 18.2.4 of the Agreement, or if otherwise reasonably
necessary or appropriate.
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18.2.5. Customer is Owner and Distributor of Record. Customer acknowledges and agrees
that it is the primary distributor or other primarily responsible person of record for any Regulated Goods
and, to the extent that SCS prepares or signs any distribution papers or other documentation, it will do so
as the express authorized agent of Customer. Customer further covenants and agrees that SCS’ preparation
of or signature on distribution papers or other documentation is based on SCS’ reliance on Customer’s
representations as set forth herein and as set forth on any papers or information that Customer provides to
SCS in connection with any Regulated Goods.
18.2.6. Contact Information. Customer will supply and maintain up-to-date Customer
contact information relevant to specific Regulated Goods, and Customer has the sole responsibility to
address any inquiry or request directed to such contact and to prepare any analysis, report, form, or
response associated with such inquiry or request. In the event that Customer has failed to supply or to
maintain contact information, SCS is entitled to communicate with, and respond to requests of, the U.S.
Food and Drug Administration, the U.S. Drug Enforcement Administration, or any other applicable U.S.,
non-U.S., state, or local governmental entity or recipient of Regulated Goods. In the event that Customer
has failed to supply or to maintain contact information, and after SCS has made a reasonable attempt to
contact Customer, SCS is also entitled, in SCS’ sole discretion, to destroy or otherwise dispose of
Regulated Goods. Customer will have no cause of action or claim against SCS for liabilities, claims, suits,
actions, damages, losses, costs, or expenses arising from SCS’ communication or action in accordance
with this provision.
18.2.7. Registration/Licensure. To the extent that Customer or SCS is required to register
with, obtain a license from, or make any notification or report to the U.S. Food and Drug Administration,
the U.S. Drug Enforcement Administration, or any other U.S. or non-U.S. governmental entity, Customer
or SCS (as appropriate) represents and warrants that it has and will maintain such required registration,
license, notification, or report, and will provide evidence of a valid registration, license, notification, or
report at the request of the other Party, provided that nothing in the Agreement implies a duty on the part
of SCS to request such evidence. Customer further warrants that it has obtained, currently possesses, and
maintains all required Food & Drug Law approvals, clearances, licenses, permits, and authorizations and
has made all required notifications or reports.
18.2.8. Compliance/Quality Assurance Program. Customer represents and warrants that
(i) it maintains a compliance/quality assurance program regarding Regulated Goods designed to prevent,
detect, and respond to violations of Food & Drug Laws by Customer, its employees, agents, or contractors,
and (ii) all employees who perform functions relating to Regulated Goods have been trained (and a
program exists for the training) as required by any applicable Food & Drug Laws.
18.2.9. SCS Compliance Programs. Customer covenants and agrees that any compliance
programs or measures instituted by SCS in respect of Regulated Goods does not modify, alter, or reduce
Customer’s obligations hereunder, nor will such actions expand or increase any duties or obligations on
the part of SCS. If in any individual instance, SCS should undertake action or obligation that is not
specifically assigned under the Agreement with respect to Regulated Goods, such undertaking will not
constitute any waiver, amendment, or alteration of the Agreement, and Customer will retain all obligations
hereunder.
18.2.10.
Suspect Goods. SCS will notify Customer upon identification of any
Regulated Goods that SCS concludes for any reason it cannot or will not distribute or deliver under the
Agreement (“Suspect Goods”). After reviewing available information about the Suspect Goods, SCS will
determine if Suspect Goods are able to be distributed and/or remain in SCS’ custody. If SCS determines
that SCS cannot or will not distribute the Suspect Goods and the Suspect Goods may not remain in SCS’
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custody, Customer must provide for the removal of the goods within the time specified by SCS. If
Customer does not respond to SCS’ notification, at the sole discretion (but not obligation) of SCS, SCS
may take any commercially reasonable action in relation to Suspect Goods, including, but not limited to,
their movement, destruction or disposal. Customer shall reimburse SCS for all expenses incurred as a
result of Suspect Goods. Customer further shall reimburse SCS for all expenses incurred by SCS as a
result of Customer’s refusal to accept return of Regulated Goods that are not able to be distributed or
delivered for any reason.
18.2.11.
Right to Limit Quantities. Customer acknowledges and agrees that SCS
may limit the quantity of Regulated Goods maintained at any particular SCS-owned or leased Facility in
order to comply with business needs or Food & Drug Laws. Upon SCS’ request, Customer will provide
information on the projected quantities of its Regulated Goods requirements in a format requested by SCS.
SCS will not be required to modify or upgrade any facility to enable such facility to accommodate greater
quantities of Regulated Goods, unless the parties mutually agree in writing to such modifications or
upgrades at the Customer’s sole expense.
18.2.12.
Notification. Customer or SCS will immediately notify the other Party if
Customer or SCS (i) has reason to believe that Regulated Goods tendered to SCS are non-compliant with
Food & Drug Laws; (ii) has reason to believe that information or items previously supplied are materially
incomplete or inappropriate (including by virtue of being inaccurate); or (iii) receives any written or oral
warning (including FDA Form 483, untitled letter, or Warning Letter) or other notice of threatened or
impending investigation, enforcement action, citation, indictment, claim, lawsuit, or proceeding issued by
any federal, state, or local governmental entity or agency, or any other entity or person, against Customer
or any of its affiliates or SCS, or of any revocation or threatened revocation of any license, permit,
approval, clearance, or other authorization, but only to the extent that any of the foregoing relates to
Customer’s Regulated Goods that have or may be presented, offered, or otherwise tendered to SCS under
the Agreement. Customer shall likewise immediately update SCS regarding regulatory actions taken
subsequent to any such notification.
18.2.13.
Indemnification. Customer shall indemnify and hold harmless SCS from
and against any and all claims, demands, actions, causes of action, losses, judgments and damages, brought
or alleged by a third party, and any and all costs or expense relating thereto (including but not limited to
attorney’s fees, court costs and costs of settlement), and all costs incurred by SCS to respond to
governmental inquiries requests and demands pertaining to Customer or its Regulated Goods, arising as a
result of any actual or asserted violation of Food & Drug Laws or any other federal, state, or local law or
regulation by virtue of which Goods supplied or delivered by Customer are alleged or determined to be
adulterated, misbranded, mislabeled or otherwise not in full compliance with any such law or regulation.
18.2.14.
Regulatory Inspections and Sampling. Upon presentation of a notice of
inspection by a regulatory investigator (federal, state or local), SCS will permit such investigator to inspect
any warehouse and related facilities or vehicles where Regulated Goods are held, as authorized by law
and in accordance with SCS policies and procedures for such inspections. SCS will promptly notify
Customer of a regulatory inspection that directly involves Customer’s Regulated Goods. In the event a
regulatory investigator requests samples of Regulated Goods, labeling, or other written materials or
correspondence pertaining to Regulated Goods, SCS will grant the request and notify Customer.
Customer will have no cause of action or claim against SCS for liabilities, claims, suits, actions, damages,
losses, costs, or expenses arising from permitting an inspection, and responding to requests under this
provision.
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18.2.15.
Sample Goods. If Customer requests that SCS handle Goods regulated as
samples, the Parties shall describe in detail in the applicable Standard Operating Procedures (“SOP”)
and/or Work Instructions for the specific activities that SCS agrees to perform. Customer is responsible
to ensure that Customer, its employees, clients, and any other persons intended to supply or receive sample
Goods provide SCS with information, documentation (including, without limitation and as appropriate,
(i) copies of current licenses and (ii) written requests and delivery receipts that comply with applicable
laws), and other reliable evidence to allow SCS to lawfully handle the Goods in the manner
agreed. Customer is responsible to perform all activities SCS does not expressly agree in writing to
perform and Customer is also responsible to ensure the adequacy and compliance of sample Goods and
the overall sample distribution process with applicable law. Customer represents and warrants that S
Customer has satisfied and will satisfy its obligations under this provision and that Customer has
determined the intended transaction (including the method of distribution of samples) to be lawful and
appropriate; SCS shall be entitled to rely upon the foregoing representations and warranties in this Section
18.2.15.
18.2.16.
Termination. Separate and apart from SCS’ termination rights under the
Agreement, SCS has the right to terminate the Agreement immediately if, in its sole discretion, SCS
determines that Customer has failed to comply with any provision of the Agreement or any applicable
requirement pertaining to Regulated Goods. If Customer tenders Regulated Goods to SCS from more
than one location, and Customer fails to comply with any provision of the Agreement or any applicable
requirement pertaining to Regulated Goods, SCS may, in its sole discretion, terminate all of Customer’s
locations or limit such termination to those locations where the failure to comply occurred.
19.

Transportation Services:
19.1. In the event SCS arranges for transportation services through various carriers to support
Customer’s logistics requirements (the “Transportation Services”), the following terms in this Section 19
shall apply to such Transportation Services. In addition, the terms of the Agreement and Governing
Publications (defined below), shall also apply to such Transportation Services.
19.2. Order of Precedence. In the event of a conflict or inconsistency between the Agreement
and the Governing Publications, the order of precedence shall be as follows; (i) the Agreement and (ii) the
Governing Publications.
19.3. No Special Requirements. Unless otherwise specified in the Operating Parameters, SCS
shall not be required to arrange for transportation of Goods in a special environment, including but not
limited to air-conditioned, cooled, chilled or frozen environments.
19.4. Truckload (“TL”) and Less Than Truckload (“LTL”) Services.
19.5. Nature of SCS’ Services. Customer acknowledges and agrees that in performing TL and
LTL Services for Customer hereunder SCS is and for all purposes shall be a property broker as defined
by the U.S. Interstate Commerce Act, and is not and shall not be deemed to be a motor carrier or any other
type of carrier. As such, SCS’ liability as a property broker is limited in all respects to $50 per shipment.
SCS does not assume and shall not have any liability with respect to the Goods in the custody, care, or
control of a Responsible Carrier, as defined below.
19.6. Carrier Liability for Freight Claims.
19.6.1. Processing Freight Claims. In accordance with Section 19.5 above, Customer
agrees and acknowledges that Customer’s only recourse for any freight claim hereunder is to the motor
carrier or other carrier, and their agents, as the case may be, including any subsidiary or affiliate of SCS,
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who had care, custody and control of the Goods at the time of any such freight claim (collectively, the
“Responsible Carrier”). SCS agrees that SCS will provide reasonable assistance to Customer in the
processing of any such freight claim, but SCS makes no representations, warranties or guarantees that the
Responsible Carrier will, and to what extent, ultimately pay or otherwise dispose of any particular freight
claim. Customer shall exclusively bear any and all expenses of pursuing any freight claim against a
Responsible Carrier.
19.6.2. Filing of Claims. With respect to any freight claim filed by Customer, and to
facilitate SCS’s handling of such claim, in addition to claim filing requirements set forth in any applicable
statute, international convention, other mandatory national law, or the carrier’s air waybill/bill of lading
which may establish time requirements for submitting freight claims thereunder, and without admitting
any liability therefore, all freight claims will be submitted to SCS, in writing, for submission to the
Responsible Carrier within sixty (60) calendar days from the date of acceptance of the shipment by the
Responsible Carrier. Such written claim shall include all pertinent information and related documentation
which will facilitate the Responsible Carrier’s review and disposition of the freight claim.
19.7.

Limitation of Liability Regarding Freight Claims.
19.7.1. The Responsible Carrier. Customer agrees, acknowledges and accepts that in
accordance with Responsible Carrier’s standard terms and conditions of service and/or pursuant to any
governing bill of lading issued in respect to any shipment of Goods hereunder, Responsible Carrier has a
limit of liability and can be expected to defend the amount of any freight claim on the basis of a limitation
of liability, including any such limitation that is based on the type, quantity and/or routing of any such
shipment of the Goods.
19.7.2. As to SCS. In SCS’s capacity hereunder as property broker in accordance with
Section 19.5, Customer agrees and acknowledges that SCS shall only be liable for its independent
negligence and such liability shall be limited in all respects to $50 per shipment.
19.7.3. Breach of Section 19.6.1. In addition to any other remedy available to SCS under
the Agreement, in the event that Customer or anyone claiming through Customer attempts to avoid the
imposition of any limitation of liability applicable to a Freight Claim as provided herein, Customer shall
reimburse SCS and the Responsible Carrier for any and all costs incurred by either of them to defend and
protect such limitation of liability applicable to the subject freight claim.
19.8.
Insurance. SCS shall use commercially reasonable efforts to require all Responsible
Carriers (including carriers that are affiliates of SCS) selected by SCS for the purposes of transporting
Goods to maintain motor cargo insurance for (a) LTL in the amount of $100,000 per shipment and (b) TL
in the amount of $250,000 per full truckload shipment.
19.9.
Governing Publications. LTL/TL transportation of all Goods under the Agreement is
subject to the following publications (“Governing Publications”):
19.9.1. National Motor Freight Classification (“NMFC”) – 100 W series or reissues
thereof.
19.9.2. U.S. Postal Service Zip Code Directory.
19.9.3. P.C. Miler as appropriate to the contracts and shipments involved, in use by SCS
at date of shipment.
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19.10.
Monitoring Services. In connection with the LTL/TL Services, SCS and/or its affiliates
through its third party supplier offers certain security devices designed to monitor shipments (each a
“Device”), and if necessary, emergency services to respond to a potential theft situation (together with the
Device, the “Monitoring Services”).
19.11.

Products.
19.11.1.
SCS will install the Device at the origin facility. Upon reaching the
destination facility, the Customer shall be deemed to take custody and control of the Device and shall
promptly tender the product to UPS for shipment back to SCS at the origin facility or such other location
designated by SCS. Upon tendering the Device to UPS, Customer shall no longer be deemed to be in
custody and control of the Device.
19.11.2.
While a Device is in the custody and control of Customer, Customer shall
be responsible for any loss or damage to the Device (regardless of the reason of such loss or damage). If
a Device is lost or is not returned by Customer, Customer shall pay the appropriate charges set forth the
Agreement. If the Device is damaged, Customer shall pay SCS the cost of repair, not to exceed the full
replacement value of such Device.
19.11.3.

Disclaimer and Limitation of Liability.
19.11.3.1.
TO THE FULLEST EXTENT PERMITTED BY LAW,
THE MONITORING SERVICES ARE PROVIDED “AS IS” AND SCS AND ITS AFFILIATES,
SUPPLIERS AND DISTRIBUTORS MAKE NO WARRANTIES, REPRESENTATIONS,
CONDITIONS, OR GUARANTEES OF ANY KIND, EITHER EXPRESS, IMPLIED, STATUTORY,
OR OTHERWISE, ORAL OR WRITTEN, WITH RESPECT TO THE MONITORING SERVICES
FURNISHED IN CONNECTION WITH THE AGREEMENT, INCLUDING WITHOUT LIMITATION
ANY IMPLIED WARRANTIES OR CONDITIONS: (I) OF MERCHANTABILITY (II) OF
SATISFACTORY OR MERCHANTABLE QUALITY; (III) OF FITNESS FOR A PARTICULAR
PURPOSE; (IV) OF TITLE OR NONINFRINGEMENT; OR (V) ARISING FROM COURSE OF
PERFORMANCE, COURSE OF DEALING, OR USAGE OF TRADE. SCS MAKES NO WARRANTY
WITH RESPECT TO THE ACCURACY OR COMPLETENESS OF THE INFORMATION OR OTHER
RESULTS OBTAINED THROUGH THE USE OF THE MONITORING SERVICES.
19.11.3.2.
IN NO EVENT WILL SCS’ TOTAL LIABILITY TO
CUSTOMER FOR THE MONITORING SERVICES EXCEED FEES PAID BY CUSTOMER WITH
RESPECT TO THE INCIDENT WHICH IS THE SUBJECT OF THE CLAIM, NOT TO EXCEED TWO
HUNDRED DOLLARS PER CLAIM ($200) AND NOT TO EXCEED FIVE THOUSAND DOLLARS
($5000) IN THE AGGREGATE.
19.12.
Air Freight Services. Customer agrees that air freight Services provided by SCS or its
affiliate or subsidiary will be provided in accordance with the applicable SCS Air Freight Terms and
Conditions of Contract, which include limits of liability, in effect at the time of shipping (“Air Freight
Terms”), which are incorporated herein by reference as though fully set forth herein (available upon
request and on the Internet at http://www.ups.com/media/en/AirFreight_TandC.pdf).
19.13.
Small Package Services. Customer agrees that package transportation services provided
by SCS’ affiliate, United Parcel Service, Inc. (“UPS”) for which UPS is engaged in the transportation of
shipments itself and jointly through interchange with its affiliates will be in accordance with the applicable
UPS Rate and Service Guides and Tariff in effect at the time of shipment (collectively, “Service Guides”)
all of which are incorporated herein by reference as though fully set forth herein. Service Guides are
available upon request and on the Internet at www.ups.com).
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19.14.
Ocean Transportation Services. For port to port ocean shipment, SCS may, at Customer’s
option, arrange for SCS’s affiliate, UPS Ocean Freight Services, Inc. (“UPOF”), to supply ocean
transportation services under the Agreement in accordance with rates, terms, and practices set forth in the
UPOF tariff published with the U.S. Federal Maritime Commission and the terms and conditions of the
UPOF bill of lading included in such published tariff. UPOF is a licensed Non-Vessel Operating Common
Carrier (“NVOCC”), as defined by 46 C.F.R. part 515. Upon request, SCS or UPOF shall provide a
detailed breakout of the components of all charges assessed and a true copy of each pertinent document
relating to these charges. SCS is a shipper or seller of goods in international commerce or is affiliated
with such an entity. Upon request, a general statement of its business activities and those of its affiliates,
along with a written list of the names of such affiliates, will be provided.
19.15.
Brokerage. SCS customs brokerage services provided under this Agreement are provided
in accordance with the applicable Terms and Conditions of Service for brokerage service and the terms of
the Customs power of attorney (“POA”) in effect at the time of shipping, all of which are incorporated
herein by reference. Customer shall provide SCS with all customs documentation, data and other
information required for the international transport of Goods in advance of customs clearance. Customer
shall provide SCS in writing, the name, address, phone number, fax number and e-mail address of each
employee, agent or representative of Customer who is authorized to instruct SCS with respect to the
Services and promptly update such information as needed. SCS shall only accept orders and instructions
from such designated employees, agents and representatives and may rely on any instructions that SCS
reasonably believes have been authorized by Customer in performing the Services. Failure to comply
with the obligations herein will be attributable to Customer for purposes of delays or impossibility in
completing the Services.
20.

Packaging Service Terms
20.1. Provision of Services. SCS will sell certain packaging materials to Customer
(“Packaging”) from various Packaging vendors (the “Packaging Services”), in accordance with the
Agreement.
20.2. Packaging Products and Services.
20.2.1. Purchase of Custom Packaging. SCS will purchase the customized Packaging
(“Custom Packaging”) set forth in the Agreement and will sell to Customer such Custom Packaging for
the pricing set forth in the Agreement in accordance with the Operating Parameters set forth in the
Agreement.
20.2.2. Specifications for Custom Packaging. As part of the Packaging Services, SCS shall
procure Packaging from manufacturers or vendors of Custom Packaging (“Custom Packaging Providers”)
based on the Packaging Specifications (defined below) provided by Customer. As between SCS and
Customer, Customer shall be responsible for developing the design, performance, technical, functional
and feature requirements and operating and performance standards for the Packaging (the
“Specifications”) and providing the Specifications to SCS.
20.2.3. Manufacturers’ Warranty. If Custom Packaging furnished by SCS is subject to
manufacturers’ warranties, SCS hereby assigns such warranties to Customer and its customers to the
extent permitted by applicable law and the terms of such warranties; provided however that SCS shall
have no obligation hereunder to seek consent to assignment from any such manufacturers.

Standard Terms of Service v.1 110113

Page 19

Confidential & Proprietary

20.2.4. Purchase of Packaging. Customer shall purchase from SCS all Custom Packaging
purchased by SCS for sale to Customer under the terms of the Agreement. Upon termination or expiration
of the Agreement, Customer shall purchase from SCS all Custom packaging that SCS has purchased for
or on behalf of Customer.
20.2.5. Inspection / Acceptance. Customer shall be responsible for inspection and
acceptance testing of all Custom Packaging, and SCS shall be under no obligation for, and shall not be
responsible for, inspection or acceptance testing of Custom Packaging.
20.3. General Terms and Conditions. The following terms and conditions shall apply to any sale
of Packaging by SCS hereunder:
20.3.1. The parties expressly agree that applicable statutory or common law “knock-out”
rules will not apply in the event of a dispute and that SCS’s terms and conditions set forth herein will
prevail over any new, additional or inconsistent terms in any document of the Customer.
No
acknowledgment by SCS of or reference by SCS to or performance by SCS under any order submitted by
Customer shall be deemed to be an acceptance by SCS of any terms or conditions contained in such order
which are additional to or contrary to the terms and conditions contained herein.
20.3.2. SCS has the discretion to accept or reject any order made by the Customer for the
purchase of Packaging. All orders shall be subject to acceptance by SCS. On SCS’s acceptance of the
Customer’s order for the purchase of Packaging, an agreement for the sale of the Packaging by SCS to the
Customer arises in relation to such Packaging. Customer’s orders shall be deemed to be accepted by SCS
upon the first to occur of the following: (i) delivery of the ordered Packaging to Customer or use of the
Packaging for the benefit of the Customer; and (ii) SCS’s order of Packaging from third party packaging
supplier and acceptance of SCS’s order for such Packaging by third party packaging supplier.
20.3.3. If the Customer fails to comply with any of its obligations under the Agreement,
SCS may cancel any accepted order in whole or in part by notice to the Customer and resell the Packaging.
20.3.4. SCS may deliver Packaging in installments. Each installment shall be treated as a
sale under a separate agreement. If SCS fails to deliver any installment, the Customer must still accept
and pay for the remaining installments. If the Customer fails to pay for any installment, SCS may treat
the default as a breach of contract relating to each other installment.
20.3.5. Delivery of the Packaging is taken to occur when: (i) the Packaging is delivered to
SCS’s premises or Customer’s premises; or (ii) the Packaging is used in connection with other services
provided to Customer by SCS under the Agreement or other agreement.
20.3.6. If delivery of the Packaging from SCS’s premises is requested by the Customer or
required under the terms of the Agreement, the Customer must bear and pay the costs of delivery of the
Packaging from SCS’s premises. Unless otherwise stated, the costs of delivery of Packaging are in
addition to the Fees, shall be billed to Customer and shall be due and payable together with the applicable
Fees. If the Customer does not collect the Packaging, or provide adequate delivery instructions, within
fourteen (14) days of SCS’s request, SCS may charge for storage at a rate determined by SCS from time
to time. Transfer to storage shall be considered delivery for all purposes hereunder, including invoicing
and payment, and during such storage Customer shall bear all risks of loss or damage to such Packaging.
20.3.7. The United Nations Convention on Contracts for the International Sale of Goods
1980 does not apply to the agreement for sale of goods between the parties.
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20.4. Disclaimer and Limitation of Liability.
20.4.1. TO THE FULLEST EXTENT PERMITTED BY LAW, THE SERVICES
HEREUNDER AND PACKAGING ARE PROVIDED BY SCS AND ITS AFFILIATES “AS IS” AND
SCS AND ITS AFFILIATES MAKE NO WARRANTIES, REPRESENTATIONS, CONDITIONS, OR
GUARANTEES OF ANY KIND, EITHER EXPRESS, IMPLIED, STATUTORY, OR OTHERWISE,
ORAL OR WRITTEN, WITH RESPECT TO ANY CUSTOM PACKAGING PROVIDER, THE
SERVICES OR PACKAGING FURNISHED IN CONNECTION WITH THE AGREEMENT,
INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTIES OR CONDITIONS: (I) OF
MERCHANTABILITY (II) OF SATISFACTORY OR MERCHANTABLE QUALITY; (III) OF
FITNESS FOR A PARTICULAR PURPOSE; (IV) OF TITLE OR NONINFRINGEMENT; OR (V)
ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR USAGE OF TRADE.
SCS SHALL NOT BE LIABLE FOR ANY FAILURE OF THE PACKAGING TO MEET THE
SPECIFICATIONS PROVIDED BY THE CUSTOMER OR ANY LOSS OR DAMAGE TO GOODS
ARISING FROM OR RELATED TO USE OF THE PACKAGING
20.4.2. IN NO EVENT WILL SCS’ TOTAL LIABILITY TO CUSTOMER
HEREUNDER EXCEED FIVE THOUSAND DOLLARS ($5000) IN THE AGGREGATE.
20.5. Taxes
20.5.1. Customer hereby represents, warrants and covenants that:
20.5.2. If the Packaging provided to Customer under the Agreement is intended for resale
by Customer and will be resold by Customer, the sale of Packaging from SCS to Customer is not subject
to sales tax in the taxing jurisdiction in which the sale is to occur. Further, Customer shall provide SCS
with a completed certificate of resale legally valid in the taxing jurisdiction in which the sale is to occur.
20.5.3. If Packaging provided to Customer under the Agreement is subject to a sales tax
exemption relieving SCS of its obligation to collect and remit sales tax in connection with Packaging
provided to Customer under the Agreement, Customer shall provide SCS with a completed certificate of
tax exemption legally valid in the taxing jurisdiction in which the sale is to occur.
20.5.4. The prices set forth in the Agreement are prior to any sales, use or similar taxes
("Taxes"). To the extent any such Taxes are applicable, such Taxes will be added to SCS’s invoice as a
separate charge and will be paid by Customer. Customer shall reimburse and indemnify SCS for any
Taxes that are paid or accrued directly by SCS as a result of the sale of Packaging to Customer, except for
any Taxes on the revenues earned by SCS under the Agreement.
20.6. Incorporation of Terms; Waiver; Future Changes.
20.6.1. SCS may engage subcontractors to perform transportation and incidental services.
SCS contracts on its own behalf and on behalf of its servants, agents, and subcontractors, each of whom
shall have the benefit of these Standard Terms of Service. No such party has authority to waive or vary
the Standard Terms of Service. SCS reserves the right to unilaterally modify or amend any portion of the
Standard Terms of Service at any time without prior notice. Any failure to enforce or apply a term or
provision of the Standard Terms of Service shall not constitute a waiver of that term or provision by SCS,
and shall not diminish or impair SCS’s right to enforce such term or provision in the future. If one or more
provisions of the Standard Terms of Service shall be held to be invalid, illegal, or unenforceable, the
validity, legality, and enforceability of the remaining provisions shall not be so affected or impaired.
21.
Survival. The rights and obligations of the Agreement, which by their nature are intended to
survive expiration or termination of the Agreement will survive such expiration or termination.
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